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Safeguard your  assets with these 
protection strategies
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You’re splitting gifts with your spouse
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Sometimes the easiest and most 
basic plans of action can be the most 
effective. Take, for instance, asset 
protection. Offshore or domestic 
trusts can be effective vehicles for 
protecting wealth, but they can be 
complicated and costly. Let’s review a 
few basic, yet effective, asset 
protection strategies. 

4 asset protection strategies
One of the primary objectives of estate 
planning is protecting your assets from 
unreasonable creditors’
claims or frivolous lawsuits. The reason is 
that you want to pass as much of your 
wealth to your family as possible. The 
following four strategies involve transferring 
assets to another person or entity, or 
changing the way property is titled: 

1. Buying liability insurance. For many
people, insurance is the first line of defense
against liability claims that expose their
assets to risk. It includes personal or
homeowner’s liability insurance, as well as
professional liability insurance for doctors,
lawyers and other professionals who are
common targets for lawsuits.

Protecting the nest egg
Safeguard your assets with these protection strategies

3. Using tenancy by the entirety. Many
states permit married couples to hold their
home or other real estate as “tenants by the
entirety.” This form of ownership protects
assets against claims by either spouse’s
separate credi-tors. So, for example, it can
be effective when one spouse is exposed to
professional liability risks. It doesn’t,
however, protect couples against claims by
their joint creditors. Tenancy by the entirety,
if available, is a good option for people who
aren’t comfortable transferring title to their
spouses.

One of the primary objectives of 
estate planning is protecting your 
assets from unreasonable creditors’ 
claims or frivolous lawsuits.

2. Making lifetime gifts. The most effective
asset protection strategy may also be the
simplest: giving your assets away to your
children or other loved ones. After all, a
creditor can’t come after assets you don’t
own. The disadvantage of this approach, of
course, is that you must relinquish control
over the assets. But if you’re comfortable
parting with assets during your lifetime, gifts
are a great way to place them beyond the
reach of your creditors.

4. Including assets in retirement
accounts. Qualified retirement plans - such
as 401(k), 403(b), and 457 plans, as well as
certain pension and profit-sharing plans -
are excellent asset protection vehicles.
Assets held in mosts qualified plans enjoy
unlimited protection from creditors' claims -
both in bankruptcy - under the Employee
Retirement Income Security Act.
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Most states have fraudulent 
transfer laws, which prohibit you 
from transferring assets with the 
intent to hinder, delay or 
defraud any creditor, including a 
probable future creditor. 
Typically these laws also 
prohibit "constructive fraud," 
which is when you transfer 
assets, without receiving 
reasonably equivalent value in 
exchange, and you're insolvent 
before or after the transfer. To 
ensure that your asset 
protection efforts are successful, 
be sure that you're solvent 
before and after any transfer 
and that you transfer assets at a 
time when there are no actual 
or potential creditors' claims on 
the horizon.

Keep what’s yours
Incorporating asset protection strategies into  your estate plan is a smart move, and it can  be 
accomplished using straightforward estate planning strategies. 

Contact your estate planning advisor before taking any action. 

Stay on the right side of the law
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You’re splitting gifts with your spouse

The annual gift tax exclusion allows you to transfer up to $15,000 per beneficiary gift-
tax-free, without tapping your lifetime gift and estate tax exemption. And you can 
double the exclusion to $30,000 per beneficiary if you elect to split the gifts with your 
spouse.

It’s important to understand the rules surrounding gift-splitting to avoid unintended — 
and potentially costly — consequences. Common mistakes include:

Failing to make the election. To elect to split gifts, the donor must file a gift tax return 
and the nondonor must consent by checking a box on the return and signing it or, if a gift 
exceeds $30,000, filing his or her own gift tax return. Once you make the election, 
you must split all gifts to third parties for the year.

Splitting gifts with a noncitizen. To be eligible for gift-splitting, one spouse must be 
a U.S. citizen.

Divorcing and remarrying. To split 
gifts, you must be married at the time 
of the gift. You’re ineligible for gift-
splitting if you divorce and either 
spouse remarries during the calendar 
year in which the gift was made.

Gifting a future interest. Gift-
splitting can be used only for present 
interests. So, a gift in trust qualifies 
only if the beneficiary receives a 
present interest — for example, by 
providing the beneficiary with so-called 
Crummey with-drawal rights.

Benefiting your spouse. Gift-splitting is ineffective if you make the gift to your spouse, 
rather than a third party; if you give your spouse a general power of appointment over 
the gifted property; or if your spouse is a potential beneficiary of the gift. For example, if 
you make a gift to a trust of which your spouse is a beneficiary, gift-splitting is 
prohibited unless the chances your spouse will benefit are extremely remote.
Be aware that, if you die within three years of splitting a gift, some of the tax benefits 
may be lost.

ESTATE PLANNING RED FLAG
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